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Program- The Rights of the Unmarried: Part I- A Brief Overview on Issues of Inheritance, Powers of Attorney and Health Care
Public Benefits for Couples or Parents Who Are Not Married

Social Security (Old Age, Survivors, and Disability Insurance)


Social Security Benefits are really the only benefits that pass to married survivors when the beneficiary passes away. A one-time payment of $255 can be paid to the surviving spouse if he or she was living with the deceased; or, if living apart, was receiving certain Social Security benefits on the deceased's record. If there is no surviving spouse, the payment is made to a child who is eligible for benefits on the deceased's record in the month of death, but not to an unmarried partner. 

Certain family members may be eligible to receive monthly benefits, including: a widow or widower age 60 or older (age 50 or older if disabled); a surviving spouse at any age who is caring for the deceased's child under age 16 or disabled; an unmarried child of the deceased who is younger than age 18 (or age 18 or 19 if he or she is a full-time student in an elementary or secondary school); or age 18 or older with a disability that began before age 22; parents, age 62 or older, who were dependent on the deceased for at least half of their support; and a surviving divorced spouse, under certain circumstances. 


If you are the widow or widower of a person who worked long enough under Social Security, you can: receive full benefits at full retirement age for survivors or reduced benefits as early as age 60; begin receiving benefits as early as age 50 if you are disabled, or receive survivors benefits at any age if you take care of the deceased worker's child who is under age 16 or is disabled and receives benefits on the worker's record. If you remarry, you may still be eligible for survivors benefits on the worker's record if you remarried after age 60 (age 50 if disabled). 

A divorced spouse of a worker who dies is eligible for benefits just the same as a widow or widower, provided that the marriage lasted 10 years or more. (This length-of-marriage rule does not have to be met if you are caring for a child under age 16 or disabled who is getting benefits on the record of your former spouse. The child must be your former spouse's natural or legally adopted child.)


If the deceased was receiving Social Security benefits, you must return the benefit received for the month of death or any later months. For example, if the person dies in July, you must return the benefit paid in August. If benefits were paid by direct deposit, contact the bank or other financial institution. Request that any funds received for the month of death or later be returned to Social Security. If the benefits were paid by check, do not cash any checks received for the month in which the person dies or later. Return the checks to Social Security as soon as possible. However, eligible family members may be able to receive death benefits for the month in which the beneficiary died. 
Supplemental Security Income

Supplemental Security Income (SSI) is paid to individuals (2010 maximum payment is $674) and to couples when both spouses are either disabled, blind, or age 65 or older (2010 maximum payment is $1,011).  

In terms of defining marriage, SSI has a unique rule that considers persons who hold themselves out as being married as being married; an interesting application of “common law marriage” in federal law.   SSI defines a spouse as a person’s husband or wife under the rules of §§ 416.1806 through 416.1835 of this Part.”  20 C.F.R. § 416.1801(c).  it is also requires that “couple” benefits will only be paid if both members of the couple are SSI-eligible and the two spouses are living together.  20 C.F.R. § 416.1806.  SSA will consider people to be married if they state that they are married. Id.  Even if one of the spouses is not SSI-eligible, if they are married or if SSA decides that they are holding themselves out as being married, then SSA will consider them a couple for income budgeting purposes; usually this leads to lower SSI benefits paid to the eligible individual.  SSA will make a determination, if two persons of the opposite sex are living together to determine if they are holding themselves out as being married.  If the SSA staff decides that they are, SSA considers the two an eligible couple and limits SSI benefits accordingly.  20 C.F.R. § 416.1826(c).

If an SSI recipient dies, benefits are stopped for the month prior to death.  If an applicant for SSI benefits dies while his or her case is pending, and the person is found eligible posthumously, then the benefits that owed can be paid to the parents of a child applicant so long as the parent(s) lived with the child within the last six months of the child’s life; and to a spouse, so long as the spouse lived the SSI applicant within the last six months of the applicant’s life.  20 C.F.R. § 416.542(b).

TANF

TANF, which gives temporary cash assistance for needy families, bases its eligibility on family structure and income, and is only available for people with children under eighteen. TANF is solely for parents or specified caretakers providing for children, whether natural or adopted.  A “specified caretaker” is a blood or adopted relative that is either a parent, sibling, grandparent, great-grandparent, uncle, aunt, niece, nephew, great-great-grandparent, first cousin, second cousin, step-parent, sibling, or any spouse of any relative listed. An unrelated person, however, CANNOT be the caretaker for a child and therefore will not be eligible for TANF unless there is some type of formal legal declaration.

TANF benefits are for the individual and his/her child, so they seemingly would neither pass to a widow or unmarried survivor. Death of a family member is only mentioned under the TANF regulations in the Illinois Administrative Code when giving reasons of good cause to not cooperate with a TANF re-determination process. See Ill. Admin. Code 89. 112, § 320 (2007).

Food Stamps

Unmarried partners could theoretically fit into any of the following food stamp units or households (in order to calculate benefits): 1) an individual living alone; 2) an individual living with others but customarily purchasing food and preparing meals for home consumption separate and apart from others; or 3) a group of individuals who live together and customarily purchase food and prepare meals together for home consumption. See Ill. Adm. Code 89 121.70

The amount of food stamps given is based upon the composition of an “assistance unit,” which can include non-married partners. Therefore, non-married couples can receive increased food stamp benefits when sharing a household, but once one of the partners dies, the other must reapply in order to be reevaluated for need. Unlike TANF, individuals are eligible for food stamp benefits as long as they fall below a certain income bracket; food stamp benefits are not necessarily based on children in the household.  
Living together does not necessarily pool benefits – if two people prove that the other does not contribute to meals and household expenses, each individual can receive benefits based on his/her own income/expenses.

Children under 21 living with a parent cannot be considered individual households, and thus are to be counted for when calculating eligibility for food stamp benefits.  Foster children and adopted children are not differentiated from natural born children.

