COMMON POINTS OF INTERSECTION - 
IMMIGRATION LAW AND FAMILY LAW
I. Adoption of child by US citizen parent - INA 101(b)(1)(E), 8 C.F.R. 204.2

A. child in the U.S.

1. Under 16

2. To adjust status and undergo all processing in the U.S.- must have entered the U.S. “with inspection”, or “grandfathered” under Section 245(i)) (otherwise consular processing will be required)
3. 2 years of legal/actual custody

B. child is overseas

1. Under 16

2. 2 years of legal/actual custody

3. BUT, 2 year legal/actual custody requirement inapplicable if the child is an “orphan” – pursuant to INA 101(b)(1)(F), 8 C.F.R. 204.3

a. very hard to prove if natural parents are alive and/or adopting parent is a relative.

b. Usually involves an overseas orphanage

c. Home study in US
II. Guardianship of child by US citizen guardian (limited relevance)

III. Conditional Residence by way of marriage to U.S. Citizen

      INA 216, 8 C.F.R. 216.4, 216.5  
A. Initial grant of residence typically on a conditional basis (where marriage is less than 2 years old at time of grant of immigration benefit) 
B. Significant marital problems will likely prompt I-751 waiver filing (can be filed anytime before or after conditional resident status expires) 

1. Good faith basis (divorce decree needed)

2. Battered spouse

3. Extreme Hardship

IV. Battered Spouse Self-Petition, including children – Violence Against Women Act - INA 240(a)(1)(A), 8 C.F.R. 204.2(c), (e)  

A. Applicant is married to U.S. citizen and is the victim of extreme cruelty or physical abuse AND U.S. citizen refuses to commence immigration filing
B. For those in removal proceedings, Special Rule Cancellation of Removal for Abused Spouse  or Child also available, see INA 240A(b)(2)
V. Child Custody -  Miscellaneous Issues
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