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I. Barriers Imposed by a Criminal Record
II. Forms of Relief from a Criminal Record
A. Criminal Identification Act - 20 ILCS 2630/5
1. Expungement

a. A person is eligible to expunge a criminal record if they have never been convicted of a criminal offense or municipal ordinance violation – “all or nothing” remedy

b. Non-convictions include: (1) Acquittals/Dismissals*; (2) Supervision (satisfactorily completed); (3) 710-1410 Probation (satisfactorily completed); and (4) TASC Probation (satisfactorily completed and properly vacated)





*Acquittals/dismissals include:  Stricken off with Leave to 






Reinstate (SOL); Nolle Prosequi; Non-Suit; Finding of Not Guilty 






(FNG); Released without Charging (RWOC)

c. Waiting Periods:  2 years after successful completion of supervision for most offenses; 5 years after successful completion of 710-1410 probation, TASC probation and certain supervisions (*the longest waiting period must pass prior to any of the record being eligible). 

2. Sealing 
a. Sealing is available for those that have been convicted.  Even one conviction makes an entire record ineligible for expungement.  However, a person can partially seal a record so long as the longest waiting period has passed.  
b. Convictions include:  (1) Probation; (2) Conditional Discharge; (3) Jail or Prison Time; (4) Time Considered Served (TCS); and (5) Fines (not connected to a sentence of supervision).

c. What can be sealed?  

· All misdemeanors with the exception of violent or sexual crimes, crimes against animals or driving under the influence.

· Class 4 felony acquittals/dismissals and convictions for (1) Prostitution; (2) Possession of Cannabis*; and (3) Possession of Controlled Substance* (*proof of clean drug test taken within 30 days of filing must be attached).

d. Waiting Periods:  3 years after termination of supervision; 4 years after termination of conviction (*the longest waiting period must pass prior to any of the record being eligible for sealing).
e. A sealing order allows a person to answer “no” to the question…”have you ever been convicted.”  However, certain agencies have access to sealed felony records.  Law enforcement has access to all sealed records.  
B. Petition for Executive Clemency

1. Illinois Constitution allows the Governor to grant reprieves, commutations and pardons.  Only option for unsealable conviction records.
2. Administered by the Prisoner Review Board.  Further information can be found at www.state.il.us/prb.

3. Bowens v. Blagojevich, 06 C 4915 (Northern District – Eastern Division)
C. Health Care Waivers

1. Healthcare Worker Background Check Act (225 ILCS 46, et. seq.) prohibits individuals with “disqualifying convictions” from working in the health care field.

2. Waiver process is administered by the Illinois Department of Public Health and does not “erase” the conviction, but removes the statutory bar to employment.

3. Further information can be found at www.idph.state.il.us/nar.

D. Certificates of Relief from Disability – 730 ILCS 5/5-5.5-10
1. Available through the Prisoner Review Board (for those previously incarcerated in the Illinois Department of Corrections) or the circuit court for “eligible offenders.”
  

2. Removes the statutory bar to licensure for certain professions. 
E. Certificates of Good Conduct - 730 ILCS 5/5-5.5-25
1. Available through the Prisoner Review Board for “eligible offenders.”  

2. Minimum period of good conduct (under 730 ILCS 5/5-5.5-30).

III. Identity Theft

A. Criminal Identity Theft is governed by 20 ILCS 2630/5(b) – individuals may petition the Chief Judge of the circuit where the arrest occurred to have an order entered removing the person’s name from police and court records and inserting the name of the true offender.

B. Financial Identity Theft is governed by 720 ILCS 5/16(G) – contact the Illinois Attorney General’s Identity Theft Hotline at (866) 999-5630
IV. Available Resources 
A. Adult Expungement, Sealing and Other Forms of Relief from a Criminal Record
1. Cabrini Green Legal Aid – Expungement Help Desk


    (Monday through Friday, 9-12, Room 1006 of the Daley Center)

2. Chicago Legal Clinic
B. Arrest Record Discrimination and Violations of the Fair Credit Reporting Act

1. Legal Assistance Foundation

2. Sargent Shriver National Center on Poverty Law

C. Juvenile Expungements - Northwestern Juvenile Justice Clinic

D. Illinois Legal Aid Online 
E. Northwestern Center for Wrongful Convictions 

F. Office of the State Appellate Defender
ILLINOIS STATE POLICE 
Orders?  What Orders?

· For the past fifteen years, the Illinois State Police has been ignoring judges orders to expunge and seal criminal records whenever they disagree with the judge’s interpretation of the Criminal Identification Act
· The Department is ignoring thousands of perfectly valid orders.
· Void Order Provision:  “Any order contrary to the provisions of this Section is void.”  20 ILCS 2630/5(g).

Legal Aid Fights Back

· CGLA, CLC, and LAF have filed dozens of petitions for Rule to Show Cause against the ISP and have asked courts to hold the ISP in criminal contempt of court.
· As a result, the ISP has agreed to start filing objections in court when it disagrees with a judge’s order.

The Fight Continues . . .

· There are still thousands of orders that the ISP has ignored over the past fifteen years, and the Department maintains that it cannot possibly go back and comply with all of them.  They don’t have enough employees.

ILLINOIS HUMAN RIGHTS ACT
Criminal Record-Related Legal Claims  (1) Arrest Records (2) Expunged or Sealed Records (3) Disparate Impact
I.
Arrest Record Discrimination
· Unless otherwise authorized by law, it is a civil rights violation for any employer, employment agency or labor organization to inquire into or to use the fact of an arrest or criminal history record information ordered expunged, sealed or impounded under Section 5 of the Criminal Identification Act . . . . 775 ILCS 5/2-103.


A.
Employer’s Argument


1.
An arrest and a criminal charge are separate events in the criminal 




justice system. People are often charged without being arrested.

2.
Expressio unius est exclusio alterius.  The Human Rights Act does not 




mention dismissed criminal charges, so employers can consider 
them.


B.
Employee’s Argument

1. “[T]he intent of the legislature was to prevent an inquiry into mere charges or allegations of criminal behavior but to allow inquiry where criminal conduct has been proven.” Beard v. Sprint Spectrum, LP, 359 Ill. App. 3d 315, 320 (3d Dist. 2005).

2. This law would be utterly worthless if it allowed employers to consider dismissed criminal charges to deny someone a job.  The overwhelming majority of arrests are followed by a criminal charge.


C.
The “Out” Clause

1. (B) The prohibition against the use of the fact of an arrest contained in this Section shall not be construed to prohibit an employer . . . from obtaining or using other information which indicates that a person actually engaged in the conduct for which he or she was arrested.  775 ILCS 5/2-103(B).

2. This means that an employer may conduct its own investigation into the circumstances of an arrest and use that information to make a hiring or firing decision.

II.
Expunged or Sealed Records
A. An employer cannot consider expunged or sealed records, even if it learns about the records from a private background check company.
B. Employers must inform applicants that they do not have to disclose expunged or sealed records: 

· “Applications for employment must contain specific language which states that the applicant is not obligated to disclose sealed or expunged records of conviction or arrest. Employers may not ask if an applicant has had records expunged or sealed.”  20 ILCS 2630/12.

III.
Disparate Impact Claims

A.
Criminal record-related hiring criteria often have a disparate impact on African-Americans and 


Latinos. See EEOC Policy Statement on the Issue of Conviction Records (February 4, 1987).


B.
Therefore, the policy must be job related and consistent with business necessity, and there must 

be no viable alternative policies that lack the same discriminatory effect. See 42 U.S.C. § 2000e-2(k).

EEOC Policy Statement:  Where a . . . Respondent employer failed to hire or terminated the employment of the Charging Party as a result of a conviction policy or practice that has an adverse impact on the protected class . . . the Respondent must show that it considered these three factors to determine whether its decision was justified by business necessity:


(a) the nature and gravity of the offense or offenses; 


(b) the time that has passed since the conviction and/or completion of the sentence; and


(c) the nature of the job held or sought.

Bd. of Trustees of S. Ill. Univ. v. Knight, 163 Ill. App. 3d 289, 295 (5th Dist. 1987).
· Plaintiff, who had a five-year old misdemeanor conviction for illegal possession of a firearm was denied a job as a police officer.  Plaintiff offered uncontractied expert testimony that African-Americans are arrested at higher rates than whites.  
· Court said that the police department’s “refusal to hire Knight had little to do with the nature of the crime for which he was actually convicted.”  Court also said that the employer could not protect itself by relying on allegations contained in a police report.  

FAIR CREDIT REPORTING ACT

I. Scope

a. FCRA covers third-party vendors providing background check to employers, but not:

i. Employers getting records themselves

ii. Government agencies giving records to employers?

b. Growing trend: retail theft databases, like Choicepoint’s ESTEEM and USIS’ USMA National Theft Database 

II. Employers timeline

a. Purpose = to give consumers the opportunity to see and discuss their consumer report with employers before adverse action is taken
 
i. Adverse action

1. Examples 

a. Denying a job application

b. Reassigning or terminating an employee

c. Denying a promotion to an employee

2. “In whole or in part”

	Before getting the report
	Pre- adverse action
	Post-adverse action

	1. Notice to consumer

· In writing

· On document consisting solely of notice

2. Authorization from consumer

· In writing

3. Certification to CRA

· Employer will comply with FCRA

· No misuse of info in violation of federal or state equal opportunity laws
	1. Disclosure to consumer
· Copy of consumer report

· Copy of FTC’s “A Summary of Your Rights Under the Fair Credit Reporting Act”


	1. Notice to consumer
· Orally, in writing, or electronically

· Contact info for CRA

· Statement that CRA didn't make the decision to take the adverse action and cannot give specific reasons for it

· Consumer’s right to dispute accuracy or completeness of info provided by CRA

· Consumer’s right to an additional free consumer report from CRA upon request within 60 days


III. Consumer Reporting Agencies

a. Express Prohibition

i. No arrest records older than 7 years (15 U.S.C. § 1681c), including:

1. Sentences of supervision

2. 710/1410 probation

b. Accuracy

i. Common fact patterns: (1) mistaken identity; (2) expunged or sealed records; (3) reduced to misdemeanor

ii. General standard

1. “Whenever a CRA prepares a consumer report, it shall follow reasonable procedures to ensure maximum possible accuracy of the information concerning the individual about whom the report relates.”  15 U.S.C. § 1681e(b).

a. Open question: Technically accurate but misleading information

i. Several circuits have said that factually accurate but misleading or materially incomplete information is inaccurate under FCRA.  Koropoulis v. Credit Bureau, Inc., 734 F.2d 37, 39-40 & fn. 3 (D.C. Cir. 1984).

ii. The Seventh Circuit has not decided whether a report that is literally correct though misleading is actionable.  Crabill v. TransUnion, 259 F.3d 662, 663-64 (7th Cir. 2000)(Posner, J.)

2. Usually a jury question.  Dalton, 257 F.3d 409, 416 (4th Cir. 2001).

iii. The special case of public record information (15 U.S.C. § 1681k)

	IF
	THEN either notice
	OR strict procedures

	1) Employment purposes;

2) Public record information; and

3) Likely adverse affect on employment
	Notice to consumer

· At the time that CRA gives consumer report to employer
· Public record information being reported by CRA

· Name and address of employer
	CRA shall “maintain strict procedures designed to insure that whenever public record information which is likely to have an adverse effect on a consumer’s ability to obtain employment is reported it is complete and up to date.” 


1. Two important differences

a. Strict procedures vs. reasonable procedures

b. Complete and up to date vs. maximum possible accuracy

i. Complete and up to date = “the current public record status of the item at the time of the report is reported” for arrests, indictments, and convictions.  15 U.S.C. § 1681k(a)(2).

c. Dispute Resolution Timeline

i. Notice of inaccurate record by consumer to CRA

1. Within 5 days, notice by CRA to furnisher of record

2. Within 30 days, reasonable reinvestigation by CRA

a. Extension of time (15 days) available if consumer provides add’l relevant info to CRA

b. No extension of time if reinvestigation finds that info was inaccurate or incomplete

ii. Notice by CRA to consumer

1. Within 5 days of completing reinvestigation

2. Reasons for determination

3. Identification of any information required to conduct reinvestigation

IV. Remedies

a. Damages for negligent non-compliance (15 U.S.C. § 1681o)

b. Punitive damages for willful non-compliance (15 U.S.C. § 1681n)

i. Standard: Δ “knowingly and intentionally committed an act in conscious disregard for the rights of others” (i.e., consumer).  Philbin v. TransUnion Corp., 101 F.3d 957, 970 (3d Cir. 1996).

ii. Argument against employers: certification

c. Attorney fees (15 U.S.C. § 1681n(c); 15 U.S.C. § 1681o(b))

V. Articles

a. For a discussion of reports by tenant screening agencies, see Anthony Rodriguez, Tenant-Screening Agencies under the Fair Credit Reporting Act, 39 Clearinghouse Rev. 335 (2005).

b. For a discussion of criminal records issues generally, see Sharon M. Dietrich, When Your “Permanent Record” is a Permanent Barrier: Helping Legal Aid Clients Reduce the Stigma of Criminal Records, 41 Clearinghouse Rev. 139 (2007); Sharon M. Dietrich & Maurice Emsellem, Legal Outline of Authorities & Decisions Related to Criminal Records and Employment (2006), available at http://www.nelp.org/page/-/SCLP/Legal%20OutlineofAuthoritiesDecisionsRelatedtoJune2006.pdf

� Sentences of supervision requiring a 5 year waiting period include:  retail theft; domestic battery; reckless driving; criminal sexual abuse; uninsured motor vehicle and insurance violations; scrap processing violations


� Ineligible misdemeanor convictions and supervisions include:  Crimes falling under the Crime Victims Compensation Act (assault; battery; aggravated assault; reckless conduct; violation of order of protection; domestic battery; criminal sexual abuse) and Sex Crimes under Article 11 of the Criminal Code (solicitation; public indecency; patronization; pimping; obscenity)


� “Eligible offenders” are defined under 730 ILCS 5/5-5.5-5 (no more than two felony convictions, cannot be a conviction for a crime of violence, a Class X felony or a non-probationable offense).


� Haynes, FTC Informal Staff Opinion Letter, Dec. 19, 1997, http://www.ftc.gov/os/statutes/fcra/hawkeycb.shtm
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